United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


(Nese bala 


A fe ‘ 
Kou Manucesy 


INITED STATES COURT OF APPEALS DOCKET NO: /O ie | /o 


rUN THE SECOND LRCULT 


' seaeeienerts / hs 


UN’ ED STATES Or waar, 


“against 


JexrOMeE MACKEY , Ci Gia, 


VYesenGaanerapperisane 


W odode LAM NELSON, 


persaiic . 


Ta SAT 4 wy FT ANTES OF 4 


} ‘ 2 1 v ‘ ® 
BRLEF FOR APPELLANI WiLLIAM NELSON 


v0 ‘ 
asCuUuFArwWaria 
. val ' vr " mek 
aac WredsiNataa roneae' JU Na ada 


clin as m3 5 
aiuAeh ase OVECILUS 


Ve AA Demy 
VAVid WwW. McCARTHAY 


JOcu A. BRENNER 


SOL" mace 
va YOUT 


MAY 3 i976 Jory 


Wis dks 


Qe 


ESTIONS PRESENTED. 


ey 


SENTED.. eee 


CASES PRE 


ONT 


PRELIMINARY STATEMENT 


STATEMEN’ 4 £ 


FACTS. 


DOITAIOCATY 


ARGUMENT 


‘ 


POL) 


A 


ee arn 
Aiiis 


4.4 


EVIDENCE 


rO cSTABLISH 


A 


) 


At E 


REASONABLE DOUBT 


COURT'S 


BEFORE 


dia NLPOUOAL i 


ritiN 


“STAT 


iNLAL DI 
ASSISTANCE 
DUE PROCESS pe eherawe 


oe 


IIl 


THE 


OF 


Ji T 
4 


JIRY'S VERD ICT 
AND 14- 1 Se oT 
THAT IT IS 
ACC QU JITTAL 


wre? 
4 od 


“MUOl 


» 7) 

REPUGNANT 
ON COUNTS 

THAT ACQL 


it 


GROUND THE 


CONSTITUTES COLLATERAL 


OT) rT 


VERDICT ON THE OTHER 


1 
} 
aa 


TRIAL COURT'S CHARGE ON 


IMP ROPER, INADEQU 
ERRGE ss «3 


WAS 


REVERSIBLE 


) 


POINT V 


REFUSAL OF E 
PRESENTATION OF 
WAS REVISIBLE 


THE 
a ae 


THE 


HE 


FA 


a 


ery ytt 


if 


4 ‘R Afi4 


ELLAN‘ 4 


io, 
ws hha 


ANITA CHT 
COUNSEL, 


14 
LO- 


Jah db das 


LOWER COURT 


aud EN1L 


be S 
e 


dave A 


— Va. 
lt DwiUane 


DANTT 

UV UNA 
pp 

BAD ddd a i 


T 
A Pera 


TAT 


A RLAL aaa 


stort ey 


Ub 


CQ NTS l- 


das 
a 


Adv YU 


TO 


AGW Gara 
Woe CT OF 
ViiwJivi Ul 


imi 
ak 


ANY Us slit Jia TN 


ON COUNILS 


BoLOPP Gi 


ann 
Ue 
yrarer 


UNTS. 


CO 


Wan. 


CONSCiOUS 
AND CONST LTUTES 


AVULUANUG 


ATE, 


TO PERMIT 
nee NSE OF "GOOD 


DREN 
due ui 


st! 


1) POT oA ATES 
UNOUsWNS 


eieneeee Ae —- 
TRUELAAL RULEO 


A 


sDDETT . , : , . D p 
Al MAW) MAL D LNSUUIN UNS, 


T) 2 TR TTY Toi ot 


Nis CANO ffi WlUitav dO UUW Adah 


er rar Af AY —F eT ALITE 7 
Wiifth das CO-APPELLAN1 So DALES csc cee 


oh te ait, ae rie eee ee eee ee ee ee 


die was tne evidgence a trial sufficient 
to establish appellai s guilty beyond 


a reasonable doubt? 


2 Wae th + 
. Was CNepoure 5 


AAs miienmant } | 
adjournment bdberore 


ettective assistance tk counsei, and 


Cair+ 7 and } _ . ce ¢ 9? 
iaitr and ague process OL Law: 


ine : 
counts 1-12 and 

the ground that i ‘ »pugnant 
verdict of acquittal on counts 


Se pee ie a 
constitutes coiiatel 


guilt verdict on 


, > ae 1 ro. 1 Rts oe 1 
4. Was the Trial Court: 
' P x ew » ° . 
conscious avoiaance Llmpi oper, 1nade- 
e144 "Ac + a - .? 204k “> Pf | 
quate constituting reversibdie errotl: 


YJ 1 > 1 ‘ qo + 
was tne reriuSdai % ne ar CoOure 

arm + 1. — . mnrarKs a m 4 th } = “Ao 
permit tne presenctat 1oOn Ofc LNEeE Geieiise 


} > . i= arnt? + si 7 — a") 
good taitn reversivie error. 


Incorporation by reierence 


very v. Alabama, 


United States, 284 U.S. 
Durland v. 


ee eae 
Garaner 


—————— 


v. Gladden, 385 
vy, Foy, 32 8.7%. 
v. Alabama, 28/7 
Sealfon v. United St 
vester v. United States 
United States v. baun, 
United States v. Bethea, 


», Braner, 


466 F 


United States v. Haracy, 


tm & 
Tiea4 } oN atac LI +1 Slnan 7a 
snited otates V. Houlihan, 332 


United States v. Jacobs, 4/2 F 


States v. Ka 


United States v. 
Kyle, 257 
Maybury, 274 F 2d 899. 


United States v. Pappas, 445 F 2d 1194. 


United States v. Parker, 2d 826.. 


UNITED STATES COURT OF APPZALS 


FOR THE SECOND CIRCUIT 


mAMmIIC eViet hdel 
SiAsiyo Ui AMONLLA, 


JEROME MAUNRLI, 


Veieniudic- 


Wilbiic NELOUW, 


indictment 


and Willi 
ana Wiliadsidii 


tne 
intena to V a scneme and 


eats =An ay ‘ — 
Laaih mUiicy ad Uiil 


UGULEUL 


representations, and promises... urthermore 


aliezeda t detendants caused tne 


tne purpose ot executing tne scnene 


and artifice. Count 13 of the indictment was dismissed upon 


motion of the Assistant United 


After trial 


District Judge 


24 c _s 
pulity or counts 


was [tound ¢g 


excluding thirteen) and acqu d of counts sixteen 


cwenty-one, Or February 20, 7 tne appellant was 
to five years sonment, on each count, 

18 U.S.C. §3651; the appellant s directed to 
months and execution of the remaining four and 

was suspended and probation 

Sentence upon each count was ¢t served concut 


Appellant was continued on bail pendii 


February aoe 1976, notic I ppeal was duly 


A eee hides 


Rata Wrigceat 


ot€iilewclecu 


oe ;, = ; 
David W, McCarthy, Esq., yeeN aSSigned pursuant 


id P en , 
ache pak . eee ‘ ae 
tne Vistrict Court was continued 


7 


Numbers in parenthesis refer to the page numbers of 


minutes of the trial. 


tho 
Laie 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 
Appellee, 
against- 
et al. 
De fendant-Appellant 
WILLIAM NELSON, 


Appel lant. 


When William Nelson was offered the opportunity, in 
early 1972, to travel with R.E. "Gene" Taylor while Mr. Taylor 
was selling eight track stereo tape distributorship, he 
accepted. It would have been better had he not. For, the 
Government contended, that brief sojourn blossomed into 4 
full-time business, called Mackey Distributors, Inc., the 
corporate purpose of which was to sell eight track stereo 
tape distributorships, and whicn eventually, provided the 
mechanism for defrauding many prospective distributors. 
Mackey Distributors Inc.” 

In the spring of 1972, Gene Taylor was selling 
distributorships for Diversified Distributors (229). 


a 
*Hereinafter referred to as MDI. 


x 


»t the appellant, whom he had known for a few years, realized 
he was unemployed and offered to have appellant accompany him 
while he attempted to sell distributorships. Appellant ayreed 
ana concluded that selling distributorships was a good business. 
(232). Taylor was selling duplicate tapes and the distributors 
were receiving them.TaylarS suggestion that they contact his uncle, 
Jerome Mackey, a reputable and successful businessman was adopted 
(233). 

In late March, or early April, Taylor, Mackey, and 

appellant met and discussed the stereo tape business. The business 


consisted of soliciting potential distributors who would purchase 


cabinets and tapes. A purchaser would be required to purchase 


at least ten cabinets, containing 40 tapes. The cabinets would 
be located in various locations with numerous customers like 
supermarkets and drug stores, where they would be likely to be 
sold. The distributor would make a dollar profit as would the 
store, and MDI would profit from tue ultimate reorder of replace- 


ment tapes. Recognizing that misleading sales representations 
created problems, Taylor maintained that the company fairly repre- 
sent the type of tapes that would be supplied-''just tell people 
just what they were getting into." (237) 

Mr. Mackey arranged for the incorporation of MDI and 


a firm account was opened by William Bellarista, Mr. Mackey's 


banker at Mr. Mackey’s behest (243). Thereafter Mr. Nelson called 


Mr. Taylor and informed him, that after an investigation, Mr 
Mackey had reed to pz icipat he company (238). Taylor 


testified the cunpany was to be wholly owned subsidiary of 


Jerome Mackey Judo Inc., a publicly held corporation and he, 


, 


Mackey and Nelson would share the profits equally (245, 368). 
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Edith Ciro also testified that she had been told by Leste! 


Fisher that it was a wholly owned subsidiary of Jerome Mackey 
Judo, Inc. (768) 


Taylor, in fact, had to operate the business. While he had 
prior experience and knew the persons to hire and the salesmen 
and the materials they needed, Nelson and Mackey did not. ihey 
knew no locaters, tape distributors, salesmen, or tape or cabinet 
suppliers (472). In fact, Nelson did not hire or instruct sales- 
men, hire locaters, (472-3), or order tapes and cabinets (474). 


***Duplicate tapes, synonomous with the more sinister-sounding 
"bootleg" tapes were recordings made from a copy of the original 
recording and were of slightly inferior quality (230). Cutouts 
were original songs which had been removed or "cut out" of the 
manufacturer$ catalogue because they were no longer selling well 
or were of a seasonal nature (274). A small almost imperceptible 
hole punched in the tape identified it as a "cutout". In fact, 
a cutout may never have been popular, may have been popular ten 

r fifteen years ago or as recently as ten or fifteen weeks before 
being removed from the catalogues. Some might be sold but it 
was not a "volume" business (554, 749). 


«Ze 


tape sold and the distributors would receive them (236). 


’ Vi + 


LU «4410 August 
rrom early April Lip us we Ssaies were iimictea 
to the New York area. |! ing s period, distributors were 


receiving the represented merchandise and as Mr. Taylor said, 


s 


the operation was legitimate (373). Indeed, the Government pre- 
sented no dissatisfied distributor who had purchased his fran- 


chise during this time. 


*LULINCU 


However, sometime in July or early August, 


testified, he realized the company was experiencing dimini 
sales and consequent ifficulty in paying conpany obligations 
(266, 268). This s 2 » acknowledged Mr Taylor, was some- 
what inaccurate, as int bank st t revealed 
healthy deposits 
recollection was that Taylor had 
good (644). Fortuitous 
associate and friend at 
expressed his disenchant 
offered to transfer to MDI and brin £ is salesmen witu 
him (269 

[These de velopments causea Taylon to jiscuss witn Mack ey 
the unfortunate plight of MDI ( At Mackey'* apartment, he 
posed three alternatives: the business, arrange addi- 
tional financing or assure additional 5 ¢ [This last 


alternative could be achieved if the services of a friend of his, 
Lester Fisher could be secured inasmuch as Fisher was an excellent 
salesman. (271) In relating Fisher's background, includin; 

his reputation as an effective salesman, Taylor mentionec a flaw: 


Fisher might misrepresent (271, 278). Furthermore, Fisher wanted 


to sell major label tapes to prospective distributors, a Taylor 


Deposits had increased steadily. In May-¥22,380; June-$25, 688; 


July-$40,023 (440). 


said he would be able to provide major label tapes called "cutouts" 


at an increased price (274). Additionally, he thought he would 


be able to control Fisher. With this last understanding Mackey 
agreed that they hire Fisher (275). Nelson was definitely not 
at this meeting nor waz there any testimony that he was informed 


regarding the substance of it, or that his concurrence was sought 


(275, 277, 279). In any event, neither Taylor nor Mackey agreed 


4 


rs 


to "condone" any misrepresentations. 

At this meeting accord was reached regarding the follow- 
ing modifications of the sales technique: there would be a 
nationwide advertising campaign, the salesmen would be instructed 


to sell major label tapes, Taylor would handle any complaints and 


rd 


In a admonition by the Judge prior to the luncheon recess, the 
Assistant United States Attorney was told: 


THE COURT: All right, gentlemen, we will 
continue this afternoon. 


Now, you understand that the Governmert has a 
problem here of tying in both defendants and 
you don't seem to me to be gettiny precise 
testimony from this witness, whether it is not 
there or you can't get it. I don't know, but 

I assume that you will be precise in your 
questions and I don't want this kind of leading 
this afternoon. 


If you have to develop these things--these are 

critical periods and I want to know what happened 

there and I am sure that the jury does and if 

you can't come in with much more than this, you 

are not going to go to the jury. 

So be precise and do not lead. 
During the luncheon recess, Taylor's recollection was consideraLly 
altered as he then testified that both he and Mackey ayreed that 
major label tapes would be offered ter distcibution and cutouts 
and duplicates would be delivered ‘2%5). 


the cost of each cabinet would be raised to $237.50 to cover 
the increased expenses (276, 280, 
Irn, mid August, sref » Fisher was engaged by 
Fisher negotiated an agreement regarding his compensa- 
little apparent resistance from Taylor, 
many liighly paid professional athletes to 
received a twenty-five per cent commission on his sales, 
was the commission for all other salesmen), but a 
five per cent "override" or additional commission above the 
usual 20 ent t é age salesman, for each of the 
salesmen on the staff, including Nelson (287, 290, 294). Extra- 
ordinarily, unlike all the other salesmen, including Nelson, 
all of Fisher's out of town expenses were to be paid by NDI 
(287-290). 
Fisher's arrival signalled a metamorphosis at MDI. 
Named by Taylor as the National Sales Manager, Fisher was pro- 


vided with the office in 175 Fulton Avenue, Hempstead, which had 


been Mr. Nelsun's (721). Presentl Nelson was sent to Manhattan 
, 


(722). Taylor became a signator of the checkbook and commenced 
signing the checks. The checkbook was retained by Edith Ciro 


at MDI headquarters (294, 312-315, 396). Although before 


Fisher's arrival, they had not advertised major label tapes in 


their ads, they now did so. Mr. Nelson was shown the new adver- 


! 


tisement and told by Taylor, who had approved it: ''This is the 


ad copy that we are going to be using from this point forward’. 
(295, 299) singer's ist was provided for distribution with 
advertising material provided by Fisher and prepared by Taylor 
(304, 395). Incluaed in this list were Fisher's wife (named 
therein as "Rachel Green") and the wife of a locater (305) 


Linda Barclay, who had purchased a distributorship from Fisher 


while he was at Economy (305). Fisher brought three salesmen 
with him--Joyce, Porter, and Schwartz, and also hired Sizenmore, 
Val Williams, Taylor's son Richard and his brother James Taylor 
(293, 588). The financial statement of Jerome Mackey Judo, 
Inc. (hereinaftei udo" as provided to the prospective buyer's 
to substantiate the stabilit cM 300) At no time was 

any testimony that Nelson's opinion or concurrence was 
sought a received regarding these changes. Rather, immediately, 
Nelson ceased selling on Long Island; instead, Taylor ordereu nim 
to Manhattan and then to sell on the road (315, 386). 

These modifications eventually wrougnt havoc with MDI. 

Commencing in September of 1972, complaints (or "heat'’) were 
starting to be received. Apparently, the main complaint was that 


the distributors were receiving duplicate rather than major 


label tapes (320). 


a 


Singers'' were persons, represented to be satisfied and success~ 
ul 


ful distributors who were used as references. 


* 


—" " Pm ; ‘ ne 
As the “heat man Taylor tried to convince the dis- 


tributors to take the duplicates or satisfy the customers until 


7 \ * 


the requisite material would be delivered (276, 321). Failing 
that, he would fabricate excuses to account for any deficiency 
e.g. the absence of locaters (323). Although he testified he 
discussed the "heat" with Mackey, he never did with Nelson 
234-5). 
Taylor's outside interests 

When Lester Fisher entered MDI, Taylor was presented 
with the springboard for his personal corporate diversification 
program. Contending that Mackey was not in the office enough, 
Taylor became a signator to the checkbook which was retained 
Edith Ciro, MDI's secretary at Fulton Street. He signed the 

kK 


other times she would sign with his authorization 


t +" oe ae a, i a ay ~ + OF am . ne ae | 2 
hortly after Fisher's employment, Taylor formed 5 


which he testified was owned 
The purpose of B & G was to sell tapes to MDI customers. 
that end, Taylor sent a letter, defendant's exhibit G, dated 


September 22, to MDI distributors informing them that B & G would 


y Taylor testified he was designated the "heat" man 

, 485). However, ic aiso testified that he considered 
himself the heat man and that he had not been designated the 
"heat man' as there was no heat at the time of Mackey and Taylor's 
conversation in July at which, he had previously testified, the 
designation had been made. (321, 393) 

‘Later Dallas “cCoy (1266-7) and Robert McGovern (1307) testified 

that each was told by Taylor that he was Taylor's partner in 
B&G. 


ae 


be their sole source of reordered tapes (App. p.4 

Although he acknowledged that there were only two sources of 

income for MDI-distributor sales and tape reorders, and the 

formation of B & G would exclude the latter, Taylor testified 
its formation (456, 458). However, MDI 

had no interest whatsoever in 6 & G, and the only other person 


with an interest was Dallas McCoy who was to provide the tapes 


B& G (433). 


only persons who would benefit from its 


formation T and McCoy (433). McCoy never sold directly 


wT y a. We — " \ j aa is ™ 1 7 
to mvi DUC furnished i a} co Taylor who soiGc tnem 


through B & G (432). Tay ‘rther testified that he did uot 
know how much he had made irom B & G. as they had kept no books 
; / ac y — 1 t » | - - 
or records (435). Nor did he know whether any tapes went to 
non-MDI customers (432). 
In late September, subsequent to formation of B & G, 
Taylor found MIM (416, 417, 476). This corporation was composed 
ried 


Taylor, and McGovern (346). The purpose of this 


corporation also was to sell tapes to MDI distributors with 


MeCov as the source of tapes (346). No money was placed in the 


* 
Shortly before this testimony, he testified McCoy provided tapes 
to MDI and M™ (431). 
#x 5 : - know 
Remarkably, Edith Ciro did not/what MIM was, but she only signed 
checks to MIM on behalf of Taylor (841, 859). 


Qn 


corporation by either McGovern, McCoy, or Taylor (415 
Instead, the tapes which formed the stock in trade of 


oration were purchased by Taylor on credit 


made no profit as the tapes were sold at 


+ 


act 


plus freignt it did sell tapes to MDL/a profit 
The apparent reason that no funding was necessary for 
formation was that equipment and resources of MDI were used 


™! / ee ee ee 
N 3 detendants 


for MIM's benefit ( , 434, 345, 4 
exhibit H were checks to casi signed by Edith Ciro for Taylor 
containing a notation that they were for LaRocca and McGovern 
who were absolutely not employees for MUI at the ti of the check 
and who were "warehousemen’ for MIM (4. +) Taylor could not 

hy this check was written a: Furthermore, tne 


warehouse where McGovern was located was leased and paid ior 


by MDI (452, 478, 1281). This misuse by Taylor of MDI facilities, 
of course, was not new as Defendants 
» 


phone number to place orders from B & G is the MDI phone number. 


In any event, Taylor was unable state how much 


money went to MIM O1 from MDI as had no records (421). 


But payment for tapes purchased from B & G or MIM was not deposited 


—————— 


* 
Fisher testified that he never heard of MIM (despite being 


Taylor's friend) until the Assistant United States Attorney 
mentioned it (707). 


* 
‘NT / . i i — ak one ‘ 
to MDI (461) . initially, Taylor testified that MDI had only 


one checkbook (398). However, upon viewing the check submitted 


by the defense, he concluded that thew mist have been more than one 


rs ) 


i +o 12) Tac =e ws ia ee : Ros ee . — ef eee 
cCcnecKoOOOK \4id5d). Indeed it was ayvreed that tnere were two qaiiier- 


‘ 


++ . “kin ard - ae ee ~ % wh thi yy f a a 1 os 
ent cnecKking accounts. YJerendants exnibit kL, ror exampie, cCOone- 
+sined two checks drawn on the West Nempstead Drancn rerieccrinz 
- sr are mt niimt e ‘ m" a mm - ae se ae cCNn12a/ 
a ditterent account number tnan on cne resyviUllon (UUDULIOS) 


(AAS aS Th, aaa = a " “arn, = ‘ ae ? 1, : 
(GLL, O/%). ine account numoder on tne resolution was tne numbder 


on the checks from three diirfrerent bDrancnes otner tnan tne west 


WIV 
Hempstead Branch (409) Interestingly, certain checks drawn on 


2 wre - Mia Nallac MceCov l ny? ] + 1. + ~~ a+ 
14S WaS, ads mr. YailadsS mCvoy earnea tO iiaS Clla iar ar 


he truth, All payments to B & G Sales were to be sent by 

LO MeCoy for deposit in the B & G Sales account in Chesterrieid 
Missouri. Defendants' V, three checks with B & G Sales as payee 
had never been seen by McCoy. The three totalled 95250 ana were 
cashed in a bank in Boulder City, Colorado, fortuitously, Gene 
Taylor's bank (1272-1275). Although all three checks contained 
in Defendants' V were drawn on the MIM account, Taylor had testi- 
fied that he could not remember whether he had received any check 


\eorms 


cvom MIM for B & G. (479) In fact, he denied that MT™ purchased 
tapes from B & G (478). 

Some confusion arose because there > bas y four different 
account numbers. It was ascertained that one of the accounts was 
the normal successor to another account 30) but the West 
Hempstead account, not reflected on the corporate resolution 
yvernment's 20 A) was opened by Taylor (410). 


MDI account number in the corporate resolution was 096-00- 


crm 


} MI “ + th V . —~ ¢ , - ais +} + . = - | . » 
the MDI account with MIM as payee were casned without endorsement 
=n ae = j ee eee ee Se pe ' 
(Defendant's C). Also Defendants’ F had no endorsement 
f 
(418, 419). 

Although cross examination was designed 

admission that Taylor had mulct MDI, elusion and a convenient 
memory thwarted an explicit concession to 

¢ or i Pam A tee eee, ‘eee } we ‘ ‘ ’ asl acl ee S ae eo oe 
not Vesa tne assistant Unitea otates Attorney Deiacedaiy &Ciadbi* 
‘ Sn ie 4 o nomi Ts Belk. 2ta4 & c L PS ‘Aannr + higehinga 
guisned Government s &xnidit 15 hi tnat evidence eSr.adiisnhilig 

oe | 7 | ,maf t - sah * ¢ on a VY T } ny P 17 wa  & 
ay ior intent to Sipnon money rrom ww DY creating Spin-Oal 
companies to sell tapes was finally unequivocally adduced (105/). 


LESTER HARDY FISHER 


* 
7s 


isher was the National Market Director of Mol 

(551). In return for his testimony, he had received a 

. - . . we . = ‘ . - ’ ' . . - er \ 
promise of immunity from prosecution for himself and his wife (552). 
He had previously pleaded guilty to a reduced charge of fraud 
in North Carolina (628). Prior to joining MDI he had sold 


tape distributorship for Economy Distributors of Atlanta, Georgia, 


where duplicate cutout tapes were delivered to customers although 


a4 4 -¢ ~ 2 4 Ws \ ; f > \ 
L1abe@i tapes were otiered ror saie or } i j » sn ree 


calling his experience at Economy, he noted that f he first six mont 


Mr. Fisher was characterized by Taylor as a congenital liar (271). 
**risher testified that he was told by the Assistant United States 
Attorney: "...that if I cooperated and told him the truth that 1 
would not be prosecuted for anything that I had done at Mackey Dis- 
tributing or anything that 1 told him about". (732) However, when 


asked upon ccoss-examination whether he had filed income tax returns 
and whether he had paid taxes. the Trial Judge permitted his rerusal 
to answer (726-728). 
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sry _ nt ely ; i; + ler hh 14 - J + - 
employment there, he did not know the distributors were no 


getting major label tapes (563). 


in July, Fisher decided to leave Economy because 


oe © a ee Bic ae i P i = | : 1. r ; 
Granapa O hara, tne owner, had not paia him. he telephoned tayior 


‘1 New York and told him he was willing to work for MDI (562). 

? . rn ¥ 7 } ' , . - 

He met with Taylor and agreed that he would receive <_ commission 
a °, ai aia " 1 ~ 1 } - 

on his own sales, 54 override on those orf the salesmen and out-ot- 

town expense (567). They discussed that major labels were to be 

advertised and offered for sale and tl literature to be used 

was the same as at kLconomy (574). He further required an ironclad 


ai 7 +_tt ' 1 , co 1 
buy-back" agreement, although the substance of the agreement was 


undiscussed (583).- However, they did not discuss the previous 


° . P “ a : ee 
representation or sales pitch or sales technique which nad been 


conducted at MDI (646). 

Later, the sales pitch, offering major labels was pre- 
sented to the salesmen including Nelson (589). Signicicantly, the 
salesmen were not told that the representation were false, so that 
they would be better able to sell the prospective customers (746). 
Moreover, Taylor had told the saleman that professional locaters 
would be forthcoming (244, 600). Nelson did not ask any question 


iqteeeintinteemmannmnagsiienmmgpammicitt 

¥lie testified that he could not remember Nelson being there, but he 
might have been present (566). Taylor, on the other hand, did not 
testify to any personal meeting as Fisher did. Instead there were two 
phone calls. One from Fisher to Taylor requesting to join the com- 
pany and the second from Taylor to Fisher announcing iim employment 
(269, 291). 

**Fisher's own sales technique was sale by innuendo. He let pro- 
spective distributors draw their own conclusion rather than explicitly 
stating that they were going to receive specific merchandise, e.g. 
he did not tell people they would receive major label tapes @/3-7 33-735). 
Fisher believed his selling capability to be not inconsiderable- he 
could sell anything (736). 


but went to work in 
Nelson had been forced out o 
work with him (722). Im fact here a personali 
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tnere was vetween Nelson and 95). 


Nelson was not in 
took a vacation aiter 
newspapers (721). Indeed be 


12, Fisher saw Nelson yerhaps six 


(723). 


Approximately 


a new office was opened in Chicago 
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irrangements were with Taylor, to whom he always reported (/09, 
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his exceptional position with “Di including his 
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inciugding the riayooy Club. ang tnis apgreeniele ia 


been concluded only with Taylor: it had not been discussed with 


either Macky or Nelson (679-680). He never knew how much expense 
d t 


money had been expended for his accomodations as the bill was 


returned to MDI pursuant to a letter of credit signed by “aylor 


605). Taylor and his wife visited Chicago and charge’ their 


was placed in this extravagant hotel by Taylor (710 


othe 


expenses 45s Weii 
In August and September, tusiness was gooa ana tnere 
were very iew complaints ( 00¢ between sovemoer iJ and Zh 
‘ay] ;- la . + + - + . + Vi -_ . f~ ‘* ‘ . 
.ayior told risner tnat Vi needed money (7/03). Fisher simply 
ig A not Jelieve Tae] - 7. . . lee 7 ’ uw , we ¢ . 
Gid not bdeileve s.ayior ovecdause ic xnew tnat money was St_reamiilisz 
into MDi (60/7, /U5). Unexpectedly risher became the heat 
ULnicapo (095) ° inlis was §& irprisin , vecause ne pelieved that ne 
was carina 1 aot fimata mene tm it tus De ae » we arly conver 
as entering a iegitimate yperacion \oasea upon his eariy conver=- 
sations with Taylor, beiore going to Chicago), and becau: 
that distributors wouid receive daeiiveries 
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time went on, the cComp.zadineS ilCleaseu, 
who returned from Chicago around Uctover 93, 
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there were any then (702). Even in November, 


Al ‘1 ) " . t fc -\ 
heat'' was described as a little hot. (6065). Nowever, 


ia) 
before December 1, he came to New York to present his plan for 


a vending machine to sell tapes. Taylor said he would ask Mackey 


for $50,000 to fund it (610). Fisher met with Mackey and taylor 


only and explained the machine, and i il, 611 a),Mackey 


said he would let them know the next day. He met Taylor the follow- 
ing day at McGovern's warehouse, where Taylor announced his resig 


from the company (613). Taylor and he drove to the airport. 


returned to Chicago, where four to five days later he received 


from Nelson asking him to return to New York 


bictal transpired at 


superceding corporation trom which proiits would 


» ae Le - - MIT)T ~~ st \, : 
pack orders tL treks Vespite a second Cali wit 


sya 
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Sne was tne secretary i naving oeen hired 


iaylor wno sne remembered aS aaministerin tne manayzerlara 


bDiaitCies OL the company, inciuailn; I > #% @ii Capes alia 
ang approving ail contracts II)-« : i gh initially sne aia 


not remember signing any checks and aeniea authorization iro 
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laylor to do so, upon seeing Various chec«s sne rememberea Cfiat 


124 etian Ta ote na - smactint (7 \ . — . ~Le 
sne gia sign Taylor Ss name on occasions 762): She nad tne cnecK- 


book and would prepare checks to be signed by Ta’ ¢ including 
checks to B & G and to Robert McGovern as B & G (805, 859, 876). 
As she only had two checkbooks, one to be used upon the exhaustion 

he checks of the other, the only account she knew was numbered 
09600427 (Defendants' exhibit C-Number 103). (817, 
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camoamher « f+ lafandant'c “hihi " 0 nt . 11 
t remember seeing agerenaant & exnioit account numoer YUYyovi 
recoznize it as an account numoer fo! DL. (808, O%/, G14) 


event, Taylor never told her that a separate account had 


been prepared for MDI (873). 


orders for major label tapes 
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VUring \ > ( Ciro observed iocaters 


inciuaing tne cniel 


locater, Art Weover (/)0). Fisher, 

friend was also present, but she did not see Nelson exercis 

control of administering ti BT Taylor would not 

- ant oi - Lae i ouee . Os =_ : . 

cuss witn ner what Nelson was doing n aS unawal 
* . - Tia ‘ Y 

ne was selling (861). snaeeda, 


for an extended period-ior a week or 
~ ~ - [ \] . ar * 7 l _. a 
December (60U). No one even teiepnonea asKkin; 
Toward the end of September complaint 
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and cabinet Location Starrcea oF eR. « hay 
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. ~ } salt | ‘ e.9 
form the callers tnat he Was 


wnetner nae 


june ture, 
s| C4 : Lawing 
iSiy, ULiro was NAVINE 


‘ 


she called Mr. Bellarista approxi 
every three weeks at Franklin National Bank for the balance i 
to reconcile the checkbook with the correct balance (788, 805, 806 
870). Interestingly, one time Taylor asked Ciro how she knew what 
the ultimate balance in the checkbook was and she explained her habit 
of calling Mr. Bellarista (870). 


When checks were received from prospective di: ributors, 


with a paper clip and bring them to Taylor (871). 


wite 


receivea wouiad oniy ve made ai 


Taylor (872). 
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preliminary dauair \ 
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Nelson were trying to determine wnat fac happened with tre cou; 


-hey suspended operating until the audit was complete (67, 
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855, 604). After her auacit was compietea (Government S “44 P/, 
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Nelson said tha: everyone in the company woulda have to "buckle 


down. Computations based on tne one checkbook which she had, 


revealed that of approximately $300,000, $55,000 was missing (/59, 


813, 875) A portion of this deficiency is attributable to 


rs 
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Taylor had testified that the resignation was typed by his wite 


and mailed to MDI (344). 


proportionate expenditure for tapes. While an approximation of 
the cost of ~\e tapes which had been su ied to the distrivutors 
amounted to an expenditure of $3: near] 100,000 had been 
paid, according to the audit (889-891). Simply stated, it appeared 
that more tapes were ordered than necessary (813). Following 
: . . * . . vr 4 
December 1, Neltay was formed, using the same offices, telephone 
number, and stationery as MDI (867). Nelson was »sperating the 
+ . 1 {99 ‘ ali . 1 

and controlling the money (822, . She was not close with 

and was not informed of what he was doing, 
was on the phone with distributors, and she remembered him trying 
to buy tapes (826, 252, 853). This was in disti 
period preteding December 1, when, as she stated, 

her to prepare checks nor did she remember him signing 

ee Pee ee 

any (859, 860). 
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WILLIAM BELLARISTA 
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William Bellarista ified that either 


an employee opened the account at Franklin National bank ior 


Although originally opened in the Bronx, in November 


onl 


account was switched to Park Avenue (910). This account was 
only one of which he was cognizant \983). Prior to trial Mr. 
Bellarista was unaware that account number 005013842, reflected in 


cree ate ema | 
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She first heard the name "Neltay" from 
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ae | ae 8 ee ey tatraad (10 : . +1 
Verenagancs exnidit &, existec (iUUY). i44u2s account apparentiy 


existed simultaneously with account 09600032-8, the account namea 

in the MDI corporate resolution (983, 1009). Indeed, jit was @zreed 

between the Government and the defense that there were two separate 
: accounts, as Mr. Bellarista himself testified (986, 1014). 

Perusal of the MDI banking statement revealed that from 

sril 21, 1972, to June 31, 1972, 990,000 was deposited (945). For 
the three months from September 1 to December 8 of that year, $123,000 
was deposited (946-7). Reference to the Neltay account statement, 


o anmant' «e whihs y 2a fF ese thet 217 ' 4 ~ = a+ rid 
Government's exhibit 22 reflects that all monies depositea to 


as oo cas en dearer are ai ee i 8 ee re =e See a a ee o, oo 
Neltay account were depositea between December 11 and December 26 


and that the total was $33,192 (955). 4 


The representative from & ana advertising agency which 


placed the advertisements for MDIwas ALAN NELSON. (1110) Initially, 
. all the advertising was ordered by Taylor and was of a local 
nature - New York City and Long Island (1111, 1134). The adver- 
tisements would be placed with the newspapers by mail (1111). 
the ads could be placed by phone both locally and nation- 


However, 


5 


ally, and he could not testify from personal knowledge that the 

advertisement proffered at trial had been mailed (1110, 1124). 
There came a time when Fisher began directing the adver- 

tising and the "out-of-town" advertising commenced (1118, 1136). 

It was mt until Fisher departed that he first spoke with ill 


He approached Nelson regarding the outstanding 


Nelson (1133). 
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balance owed F and N by MDI. Bill Nelson state: as soon as 

he could improve the condition of the company, ycate the money 
ch had been in the company and decide how he would conduct the 

atairs of the company, he would pay him (1136-1137). 

THE PROSPECTIVE DISTRIBUTORS 


by the defense during trial, it must 
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As was recognized 
be conceded that persons who had paid substantial sums of money 
between $2000 and $10,000 had not received services or items for 
which they contracted. Some did not see a locater, others did 

tapee, others received duplicate rather 
major label tapes, 2till others received nothing. 

In most instances, as their frustration mounted at tne 
non-fulfillment or partial fulfillment 
spoke to no one but Edith Ciro at MDI. Consistently, their 
substantive contact would be with Bill Nelson, usually at a time 
when their patience had been exhausted, and always after December 1 
(140, 166, 185, 217, 1170, 1203, 1225, 1234, 1238). Often, the 
call would be instituted by the distributor, but on other occasions 
Mr. Nelson would call them (140, 15%. 1226). When spoken to in 
December, and in some instances x Mr. Nelson would recite the 
poor financiai condition of 
Some distributors would 


with the money, others would 


sation that Taylor had stoien the entire amount ( 


1092, 1171-2, 1195, 1198, 1225, 1235, 1243). 
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In all cases, however, Nelson expressed an intention to 


fulfill the outstanding contracts by making every effort to obtain 


cabinets and tapes where appropriate (148, 155, 166, 184, 209, 

523, 1094, 1227). Some distributors, in January or February 1973 
were told of company owned distributorships in ru Kans Nelson 
often instituted this call, asking whether the 

be interested in it, but he did not say it was ownea by 

1216). At no time was there a request for more money (154, 

In some cases, an attempt, however, inadequate, was made to 

vide some part of the merchandise ordered (168, 


ws 
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Upon the conclusion of the testimony of WILLIAM 
the distributors, the Government rested. Counsel's motion for 
dismissal and direct verdict of acquittal was denied (1246-1253). 
DEFENSE CASE 

In addition to witness called on behalf of the defendants, 


following stipulations were concluded between the Government 


the defens: 


\ 


a) "It has been stipulated that on December Ot 1972, 
two defendants went to the District Attorney of Nassau County 
did compiain about Mr. Taylor." (1264) 

b) "The stipulation is that Mr. William Chambers of 


Oklahoma, if he were called to testify, he would testify that Mr. 


Nelson's reputation both privately and professionally in the commun- 


ity is that of being truthful and honest and that Mr. Nelson did 


o2%- 


not sell a distributorship to Mr. Chambers." (1369) 
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Dallas McCoy Was avie to mdKe a proiict irom tne Gistrie- 
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butorship. he had purchased from Taylor to sell duplicate tapes 


(1265-6). Subsequently, he spoke with Taylor who told him that 
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MTT Ac . llean S en Ps: 7 “a7 " ry ) Ineoeliid 7115 . 
mul Was seliing najor label tapes , wnicn includea CULCOUCS 


and currently popular tapes. Taylor stated that bothhe and McCoy 
recognized that those tapes would not sell and that the two ot 
} - fAe - } - ~ Tawlar _- aft } " e - cE 4 
would provide saleable tapes. taylor stated If you wil. 
buy the tapes -- if you will pay for the tapes that 1 will order, 
I will sell them on a re-supply basis to the distributors that we 
- ; j } 317] 14+ t 1, e2antite | ~ ¢] at Aa " 
are selling, and then we will split the profits down the middle . 
McCoy was to send the tapes to the MDI warehouse in liemp- 
stead (1271). As time went on, Taylor was not compensating McCoy 


and told him that MDI was substituting duplicates in the cabinets 


Taylor renegotiated their agreement so that 
paid a minimal rate, precluding a profit; McCoy had to agree so 
he could cover the checks which had already been written (1268). 
Taylor sent him checks drawn on MDI and also checks from individual 


distributors, endorsed by Taylor (1269). When some of the checks 


“Taylor had testified that he did not know if any tapes had been 
shipped to the MTM warehouse by McCoy, as the MIM warehouse was 
the MDI warehouse, Taylor could not recall where McCoy's numerous 
tapes had been sent (478-9). 
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that ks i > be sent to McCoy for deposit 
bank account in Chesterfield, Missouri, Defendants' 
been deposited in the Boulder Bank and Trust Company, Oklahoma, 


Taylor's bank (1273). The checks were drawa on MiM Sales Company, 


totalled $5250, and were never seen by McCoy before the trial (1275). 


The second witness for the defense, like McCoy, had been 
a distributor; unlike McCoy, ROBERT McGOVERN had lost a substantial 
financial setback (1278). Taylor told him that a position as 
warehouseman was available and McGovern became the warehouse 
supervisor at 16 Columbia Street, Hempstead (12! 1289). When 
-he warehouse was being furbished, MDI paid shelving and 
supplies (1281). 

Assisted by John LaRocca, McGovern would fill requests 
for tapes as solicited by individual customers and submit order 
forms to Edith Ciro for additional tapes (1282). They were supply- 
ing reproductions, but not duplicates (1285). The complaints of 
which he was aware were that di ibutors re not getting 


enough tapes. Alt! «gh he would order tapes, they would not arrive 


and Taylor would expia: that they were on order (1285, 1287). 


/ 
-i4°- 


sometime iater, contendin; 


, id . } } air : nr MTT ur) to £ = MV - 
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that they would order and supply e Ss through a new corpora- 
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of which -<he principals were McGovern , Vaylor and 
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a Vi101n (1927.-$ H 4 ‘ ld Kat M , wre >i 2 
Vid YTUZIN (1287-8). ie was toid tnat MmCLOY WAS 4 PTriNCiPpars 


(i zyo) ° 4nis new corporation OoOperatea trom tne Wi Warenouse ai 


16 W. Columbia Street utl Zing smme Laciiities inciudginy,z 
5] ’ & 


the telephone and shelving. Taylor drew a salary of $175 ard then 


9200 a week (1290). McGovern was told to order tapes from McCoy, 


but to write the check to Taylor who stated he would pay McCoy 


ine exchange, at least in one instance, seemed never to 
) > > 


cv 


have been completed. McGovern had given a check to Taylor for 


McCoy, but later McCoy telephoned, asserting he had not been paid 


(1293). 
In Decmeber, Taylor said he was going to Oklahom 
discuss tapes and he would communicate with McGovern, but, 


meantime, he was to continue sending pay ehecks to him 


xs - 


As it happened, McGovern had to borrow money to keep Mi’ function- 


a substantial finai : testified that 


980,000 for the distributorship (1321). 


laylor him he was a partner in Bb 
tex 
wy » | ~ate } 2 ’ 1 anne rPOmamb “a4 -r ‘ ey ~| 
sayior Svraceda he could not rememodoer receivin a CnecK 
McGovern in return for tapes which had been shipped to Bb 
MeCoy (479). 
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8 tract tape distributorships (484). 
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McGovern in return for which McGovern would be placed on 4 
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singer s List. he sent tne money ana hneara notninzg more (isis). 


After Taylor's departure, Mackey called a meeting of 
McGovern, Drubin, Nelson, and himself (1307). Mackey stated that 
$50,000 was missing and he inquired whether anyone knew about it 

308, 1315). Receiving a negative response, Mackey asked whether 

McGovern would be interested in investing $20,000-$30,000 to fulfill 
outstanding contracts (1313). 

Nelson also was trying to fulfill the contracts of MOL. 
Hie placed orders in January, 1973, with MIM for tapes provided by 
MeGovern to supply distributors (1322). On one occasion, Nelson 
expended $5,000 for four-track tapes believing he was to receive 
eight-track tapes (1296, 1324, 1326-7). When the boxes containing 
the tapes were opened and the four-track tapes were observed, 
Nelson flushed (1327). 
JOHN DUDLEY MERRITT 

John Dudley Merritt owned the Squire Grill where he 
saw Taylor every day of the weei ng as MDI was in business. 
He was an excelled customer, expending $25-9 


nN 


He also saw Fisher who spent approximately the same (1360). 
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once he had obtained his money he was going to abscond from Mol. 


The defense rested. 
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company, despite Taylor's incredibl 
and MUi a»peared to be flourishing. 
condugting the business successfully and there was 
suspect future foul play. 

Failing in its attempt 
the scheme, theGovernment sought 1 > § ylish knowl 
They contended that Nelson, as a salesman, was cog 
fraudulent nature of tue "sales pi 
no evidence adduced, either direct] 
this contention. The evidence is to be contrary--neither taylor 
Fisher told him that any of the representations were 
Since MDI had been operating successfully to this 


‘ew, if any complaints, there was no reason to suspect 


nge was for the predatory exploitation of either Mol 


importantly, the prospective distributors. The change 


not require fraud. Fish ified that had major tapes been 
delivered, MDI would still be operating legitimately. 

importantly, Fisher testified that for the first 
months at Economy as a neopnyte salesman, he was unaware 
contracts were not being properly filled. Moreover, it was uncon- 
tested that the salesmen were not told t the distributors would 


not receive the purchased tapes--in fact, that subject was assid- 


uoulsy avoided so the salesmen would concentrate on their sales. 
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may nave deen of someone wno NaG previousiy 
d t e 9 


though they ! 
knowingly, and intentionally aided in cr in which 
found itsel 
Aithough it washever established what the elements of 

a wholly owned corporation were, tne evidence concerning this 

issue caused the jury to request a definition (1645 ff). However, 
the Government's evidence contradicted any claim of deceit in this 
representation. Taylor testified that Mackey, Nelson, ana he believed 
MDI to be a wholly owned subsidiary of Judo Inc. shougn tne 


three of them, within the tenets of corporate iaw might have been 
’ t ’ é 


mistaken, there is no evidence that their misconception was not 


estly entertained. While the Government argued that the nore 
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whether or 

charged, it is 

‘cannot be held cri 

tive offenses committed by members 
spiracy before tnat individual had joi 


after he had withdrawn from tne conspil 
In the context of use of the mails in 
tion of a scheme to defraur, it has be 
said that "The crime consists in the 

of the Letters -rx-s and if ne defendant 
not in the scheme when the letters were 
he was not a principal or an accessory 
crime then committed." 


Wisi] nating nrys m Iori & — . on pehawe niwen : > Rn a¢ 
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Was per suadea dy & 11S ourt s agecision, autnorea OY #eCalneu 


mand in Vahl Nivel V. United etates, iJ 2d Gol LA 2d (1920). 


evidence preceding December 1 does no 


that appellant associated himsel- with the scheme knowingly 


with intent to defraud, the conviction mus be reversed. 
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ter expressing 

instein assigned new couns 

or 6) 
adiournment of t 
Monaay, September 29 ( dS) - 
motion was repeated pecat 
substantial invest ivation tnat wou.ia ? requires . 
similarly denied (59). 

ihe denial the adjournment, within tne ‘acts 

case constituted a é of appellant’sright ¢ cousel. 
The record of 
illustrations that adequat ial preparation was 


possible in a s tl somplexity. that the ¢ 


case are is is ply irrefutable (549, 


the Assistant United States yrney repeatedly neglected 


. , 


+ ~4 +k mm - + 7 ~~ 12 ye « } — . . '4 , “ . —. . 
turn e1tner 3500 materia. or bracay materiai over to counse 
> 


because of the voluminous documents. The Grand Jury testimony 


of James Diamond, a witness tor the Government was not 


sented to ¢t had 


More egregiously, a report of a conversation between Agent Gray 
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- ~e14 


nulet MDI causing the non-fulfillment of con- 
tracts was not distributed until we 
testifying (922 Minutes of October 


expianacion of inadvertence due to the voluminous documents in 


the case was accepted unesitatingly by the Judge (922, Minutes 


October 3, ). The following Monday, addi:ional material, 


Exhibit 1 x £ identificatior sare distributed. 


; e . yc ; 1 + } a sae “~ r and +h wh lec Incr ye = 
dagetense i GEG upon adi Ala otheychecks. 4nSpec cion 


thereof was impeded because many of the originals were missing 


oO 
copies possessed by the Government were blurred. 
Even those available were numerous: the Government had 


ur envelopes fi £ checks, tit no copies (405). 


well into che case, neither the Government nor the detense 
had perused the checks to determine how many had bee 


ckey (657-8). Moreover, confusion reigned as to how many 


ing accounts existed and where they were located (400, ff). Even 
after the testimony of } Bellarista, an expert in hanking, 


the Trial Judge found the testimony coniusin; 


The final insurmountable factor precluding the mounting 


of a comprehensi.2 defense was the dispersi ef possible witnesses 


oT tar ae - . 7 . 
*This was extraordinary as the co-defendant had been provided with 
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a receipt for the cancelled checks and checkbook by the FB. (194). 
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far and wide. 
B and J Fixture, East Point, Georgia, provided cabinets, 
and Taylor wrote a check to them on December 1. Joe Stevens, 


of Oklahoma City, Oklahoma had operated Diversified Distributors 


(see defendants' exhibit Y for identification) but attempts to 
locate and serve him with a subnoena proved 
Joe Bodin of Hempisphere Sounds and Joe Patrick of Golden Goodies 
should have been interviewed to establish how much Taylor was 
siphoning from MDI. Distributors and others should have been 
interviewed regarding their experiences with MDI. In snort, 
the defendant, de facto, although unintentional was prevented 
from offering additional, relevant witnesses on his behalf. 
vy. Texas 409 U.S. 95 (1972). 

In Powell v. Alabama, 287 U.S. 45, (1932) the Supreme 
Court acknowledged that the constitutional requirement of counsel 
"is not discharged by an assignment at such a time or under such 
circumstances as to preclude the giving of effective aid in the 
prepav-ation and trial of the case". And in Avery v. Alabama, 308 
U.S. 444 (1940), the Supreme Court re-asserted its prior admoni- 
tion--but the denial of opportunity for appointed counsel to confer, 
to consult with the accused and to prepare his defense, could 
convert the appointment of counsel into a sham and nothing more 
than a formal compliance with the constitution's requirement that 


o 


an accused be given the assistance of counsel. (at p. 446). See 


also Chandler v. Fretag, 348 U.S. 3, 10 (1954). 


I l¢nrar , an want sh & FAY a o » - 
im an uncompiicatea Q@NG Si_ra@ixzzsieiOrwara Case, Wit ai 


apparent and simple defense, five days preparation, as here, would 
be constitutionally adequate. The voluminous documents and checks, 
Taylor's carefully camaflouged scheme to deplete MDI's resources 

the farflurg nature of Taylor's sources in the tapes business, 
precludea an expeditious and comprehensive investigation. Were 
an adjournment granted, the necessity of relying upon the Mar- 
shalls office to serve Joe Stevens, an important witness, may 
have been avoided. Counsd would not have been forced to make a 
Hobson's choice of delaying the trial, which would irritate the 
jury, or proceedings, 5 here, without an 

Furthermore, 

expended for investigation. Substantial 3500 material was being 
distributed daily and daily copy required une dedication of sub- 
stantial time to prepare for the following days cross-examination. 
United States v. Baum, 482 F 2d 1325 (CA 2, 1973). The unfortunate 
but inevitable inadequacy of preparation was exploited by the aAssis- 
tant United States Attorney in his summation. I1n commenting that 
the defense had failed to call a successful distributor or any 


policemen, objection wo which was overruled, the government profited 


*The importance of Stevens' testimony is thai it would have sub- 
stantiated defendant's theory. At p. 5 of Defendants' Y for iden- 
tification (report of interview with inspector Gray) the following 
is recorded: 
"He knew Nelson was related to Jerome Mackey and 
that he had funded the firm based at least partially 
on that relationship. From what he was told Tayior 
isolated Jerome Mackey from the daily operation of 
MDI and Macky and William Nelson were victimized 
by Fisher and Taylor." 
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*Prom what the court said in rejecting trial counsel's objec- 
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was made, however, and the jury was fr e to use it re: the 
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There was no bases for giving a charge on wnetner 
appellant Nelson consciously avoided learning that advertise- 
ments would be pla ca by mail, and the giving fF such a charge 
was reversible error. 

Assuming, without concediny, that same charge on 
conscious avoidance could have been given, the instructions 
used here were fatally deficient. 
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On April 26, 19 leponent served the within 
brief and appendix upon David Trager, Esq., the attorney 
for the appellee in this action by fepositing a true dopy 
of the same enclosed in a mst-paid properly addressed 
wrapper in a official depository under the exclusive care 


and custody of the United States Postal Service within the 


State of New York, 
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/ Carmela Carfo 
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